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contributors to the salinity in the southern Delta. Also, as the State Water Board considers the
water quality conditions that can reasonably be achieved, it should evaluate discharges from
POTWs and take into account that the effect of POTW discharges on Delta salinity levels is
minute as compared to other sources. After considering all the pertinent information, the State
Water Board should then properly adopt salinity objectives that are necessary for the reasonable
protection of the agricultural beneficial use.

In summary, CVCWA respectfully requests that the State Water Board establish the
southern Delta salinity objectives in a manner consistent with the Final Statement of Decision.
The State Water Board should carefully consider the Water Code section 13241 factors in its
analysis and regulate reasonably by balancing environmental and economic factors. To the
extent that the State Water Board seeks to adopt objectives beyond the four southern delta
compliance points or to POTW discharges, an adequate implementation plan also needs to be
included. Such a plan would need to consider the factors in Water Code section 13242 as
applied to new entities that the State Water Board may identify as responsible for specific actions
designed to achieve the water quality objectives, including a description of the nature of the
actions, a reasonable time schedule, and a method for determining compliance.

CVCWA appreciates your consideration of these comments. If you have any questions or
we can be of further assistance, please contact me at (530) 268-1338 or eofficer@cvcwa.org.

Sincerely,
ot (Websder”
Debbie Webster

Executive Officer

c: Pamela Creedon — Executive Officer, CVRWQCB

P.O. Box 1755, Grass Valley, CA 95945 (530) 268-1338
WWW.Cvcwa.org
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Attorneys for Petitioner City of Tracy; Paul Simmons and
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On March 3, 2011, the Court issued its Tentative Statement of Decision (Tentative
Decision) in this matter. On March 11 and 14, 2011, the parties timely filed
objections to the Tentative Decision. On April 15, 2011, the Court held a hearing to
discuss the objections.” The matter was argued and submitted. Having taken the
matter under submission, the Court hereby rules on the objections and issues its
Final Statement of Decision.

FINAL STATEMENT OF DECISION

.
Introduction

Petitioner City of Tracy has filed a petition for a peremptory writ of mandate and
complaint for declaratory relief seeking to invalidate certain provisions of the 2006
Water Quality Control Plan for the San Francisco Bay/Sacramento-San Joaquin
Delta related to the regulation of salinity. Tracy also seeks a peremptory writ of

" The Court notes that most of the objections are to the conclusions reached, and are therefore
technically improper. All that is required is an explanation of the factual and legal basis for the
Court's decision on the principal controverted issues at trial. However, because the Court has not
yet entered a final judgment in this proceeding, the Court retains inherent constitutional authority
to reconsider, correct, or change its ruling, and the Court has exercised that authority where
appropriate.
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mandamus to invalidate or modify certain provisions of a May 19, 2009, decision and
order issued by the State Water Resources Control Board applying the challenged
provisions of the 2006 Bay-Delta Plan to Tracy's municipal wastewater treatment
plant discharges.

Intervenor Central Valley Clean Water Association (Clean Water Association), a non-

profit association representing more than 60 publicly-owned wastewater treatment

facilities, joins Tracy in seeking to invalidate the contested provisions of the 2006

Bay-Delta Plan and the May 19, 2009, precedential decision applying those
provisions to Tracy's municipal wastewater treatment plant.

The Court grants the petition in part, and denies the petition in part. The Court
concludes that Respondent State Board failed to undertake the analysis required by
Water Code section 13241 when the Board established the water quality objectives
for electrical conductivity ("EC"). Accordingly, the Court concludes that a writ shall
be granted directing the Board to conduct the required § 13241 analysis and
reconsider the EC objectives after the § 13241 factors have been considered.

In addition, the Court concludes that the 2006 Bay-Delta Plan's program of
implementation is inadequate in relation to municipal dischargers. Accordingly, the
Court shall issue a writ compelling the Board to adopt an adequate program of
implementation that describes the nature of the actions necessary for municipal
dischargers to achieve the EC objectives (including recommendations for
appropriate action by them), provides a reasonable time schedule for the actions to
be taken, and includes a description of the surveillance required to determine their
compliance.

Having concluded that the EC objectives were not validly adopted, and that the 2006
Bay-Delta Plan's program of implementation is inadequate for municipal discharges,
the Court finds the Board prejudicially abused its discretion in applying the 2006
Bay-Delta Plan to Tracy's municipal wastewater treatment plant. In addition, the
Board prejudicially abused its discretion in finding the 2006 Bay-Delta Plan
authorizes the Board to perform the "reasonable potential" analysis at the end of
Tracy's discharge pipe, rather than at the Old River/Tracy Road Bridge compliance
location.

Accordingly, the Court shall issue a peremptory writ of mandate compelling the
Board to vacate the provisions of the May 19, 2009, Order relating to effluent
limitations for electrical conductivity, and to reconsider and revise its Order in a
manner consistent with this ruling.

In all other respects, the Court denies the challenges to the Board's Water Quality
Control Plan and the Board's May 19, 2009 Order applying the Water Quality Control
Plan to Tracy's municipal wastewater treatment plant.

The Court shall not require the Board to invalidate the existing EC objectives

pending the Board's return to the writ, but shall enjoin the Board from applying the
EC objectives to Tracy and other municipal dischargers pending reconsideration of
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the EC objectives and adoption of an adequate program of implementation for
municipal dischargers, in compliance with this Court's ruling.

The Court denies the request for declaratory relief, as unnecessary.

il
Background Facts and Procedure

The quality of our nation's waters is governed by a complex statutory and regulatory
scheme that implicates both federal and state responsibilities. (City of Burbank v.
State Water Resources Control Board (2005) 35 Cal.4th 613, 619.)

The primary federal law governing water pollution in the United States is the Clean
Water Act. The Clean Water Act is a comprehensive water quality statute designed
to restore and maintain the chemical, physical, and biological integrity of the Nation's
waters. (/d.) The Act's national goal was to eliminate by 1985 the discharge of
pollutants into navigable waters of the United States. (/d.; see also 33 U.S.C. §
1251(a)(1).) To accomplish this goal, the Act requires compliance with "effluent
limitations," which are restrictions on the quantities, rates, or concentrations of
chemical, physical, biological, and other constituents discharged from point sources
into navigable waters. (City of Burbank, supra, 35 Cal.4th at p.620; see also 33
U.S.C. §§ 1311, 1362(11).)

The Act provides for two sets of effluent limitations applicable to polluters. First,
polluters must comply with technology-based effluent limitations, which are
limitations based on the best available or practical technology for the reduction of
water pollution. (Communities for a Better Environment v. State Water Resources
Control Board (2003) 109 Cal.App.4th 1089, 1093.)

Second, the polluter must comply with more stringent water quality-based effluent
limitations (or WQBELSs), where applicable. (/d.) Congress supplemented the
technology-based effluent limitations with water quality-based effluent limitations so
that point sources, despite individual compliance with effluent limitations, may be
further regulated to prevent water quality from falling below acceptable levels. (/d.)
Thus, WQBELSs implement water quality standards. (/d. at p.1094.)

The Clean Water Act requires WQBELs whenever the permitting agency determines
that pollutants are or may be discharged at a level which will cause, or have the
reasonable potential to cause, or contribute to, an excursion above any established
water quality standard.? (/d.; see also 40 C.F.R. § 122.44(d)(1).)

Water quality standards establish the desired condition of a waterway.
(Communities for a Better Environment, supra, 109 Cal. App.4th at p.1092.) Water
quality standards define the water quality to be attained or maintained for a water
body by determining the designated beneficial uses of the water body and setting

2 This analysis is commonly referred to as the "reasonable potential" analysis.
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water quality criteria sufficient to protect those designated uses.® (/d.; see also 33
U.S.C. § 1313(c)(2)(A); 40 C.F.R. § 131.3(i).)

Water quality standards are, in general, promulgated by the states. (/d. at p.1092.)
However, the U.S. EPA provides states with guidance in the drafting of water quality
standards and reviews and approves state water quality standards. (City of
Burbank, supra, 35 Cal.4th at p.621; see also 33 U.S.C. § 1313(c)(2); Water Code §
13245.%) If the EPA recommends changes to state water quality standards and a
state fails to comply with the recommendation, the Clean Water Act authorizes the
EPA to promulgate water quality standards for the state. (City of Burbank, supra, 35
Cal.4th at p.621; see also 33 U.S.C. § 1313(c)(2).)

In California, the governing state law, the Porter-Cologne Water Quality Control Act
(Porter-Cologne), assigns the task of establishing water quality standards to the
State Water Resources Control Board (State Board) and the nine Regional Water
Quality Control Boards, which together comprise the principal state agencies with
primary responsibility for the coordination and control of water quality. (Water Code
§ 13001.)

Porter-Cologne requires regional boards to establish water quality objectives through
regional water quality control plans (or basin plans). However, the State Board,
which is responsible for overseeing the activities of the various regional boards, also
may formulate its own water quality control plans which supersede conflicting
regional basin plans. (WaterKeepers Northern California v. State Water Resources
Control Bd. (2002) 102 Cal.App.4th 1448, 1452; Water Code § 13170.)

Water quality control plans must (1) identify the "beneficial" uses of the water to be
protected, (2) establish "water quality objectives” to protect those uses, and (3)
establish a "program of implementation" to achieve those objectives.® The program
of implementation must include a description of the nature of the actions necessary
to achieve the objectives, including recommendations for appropriate action by any
entity; a time schedule for the actions to be taken; and a description of the
surveillance to be undertaken to determine compliance with the objectives. (Water
Code § 13242))

A fundamental premise of Porter-Cologne is that water quality regulation must be
"reasonable.” The goal of Porter-Cologne is to attain the highest quality water which
is reasonable, considering all demands being made and to be made on those waters
and total value involved, beneficial and detrimental, economic and social, tangible
and intangible. (Water Code § 13000.) Consistent with this goal, Porter-Cologne
requires water quality control plans to establish such water quality objectives as "will

¥ Water quality criteria can be expressed either as numeric quantitative limitations, pollutant
concentrations or levels, or as narrative statements. (40 C.F.R. § 131.3(b).)

* Citations are to California authority, unless otherwise indicated.

® Beneficial uses may include, but are not limited to, domestic, municipal, agricultural, and
industrial supply, power generation, recreation, aesthetic enjoyment, navigation, and preservation
and enhancement of fish, wildlife and other aquatic resources or preserves. (Water Code §
13050.)
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life of the Permit, the Regional Board concluded that imposing final numeric
WQBELSs for salinity was not a "reasonable" approach. (SB149-150, 152.)

Instead, the Permit imposed an interim performance-based effluent limitation for
Total Dissolved Solids, intended to limit the annual mass loading of salinity to then-
current levels. (SB150-152.) The Permit also established a monthly average
effluent salinity goal of 1350 ymhos/cm (water supply plus 500 umhos/cm) EC to be
achieved during the Permit term, and required Tracy to take steps to reduce the
salinity in its discharge. (SB62, 150-152, 174.)

The Permit required Tracy to submit a Salinity Plan to reduce its salinity impacts to
the southern Delta. Under the Salinity Plan, Tracy must (1) implement all
reasonable steps to obtain alternative, lower salinity, water supply sources for the
plant; (2) develop and implement a salinity source control program in an effort to
meet the interim salinity goal of a maximum increase of 500 umhos/cm EC over the
plant's water supply; and (3) participate financially in the development of a Central
Valley Salinity Management Plan. (SB47.) To ensure compliance with the Salinity
Plan requirements, the Permit includes final numeric effluent limitations (WQBELSs)
for EC, to become effective if Tracy fails to submit and implement an acceptable
Salinity Plan.™ (SB47, 153.)

The Permit also required Tracy to implement best practicable treatment or control
(BPTC) of its discharge (i.e, tertiary treatment or its equivalent); required the
development and implementation of a pollution prevention plan for salinity in
accordance with § 13263.3 of the California Water Code; and required Tracy to
submit annual reports demonstrating its efforts to reduce salinity. (SB60-61, 110,
112, 150.) The Permit included a requirement to study the effects of Tracy's
discharge in the south Delta and a reopener provision to allow modification of the
Permit requirements, if necessary. (SB150.) The Permit requires that it be
reopened to include an effluent limitation for salinity prior to the increase in Tracy's
discharge to 16 million gallons per day. (SB112.)

Altogether, the Regional Board characterized these measures as "reasonable
salinity controls" that put Tracy on the path to reducing its salt loading to the Delta.
(SB152; see also SB175.)

The City's Regional Board Permit was appealed to the State Board by the California
Sportfishing Protection Alliance (CalSPA) and by Tracy. (Tracy's petition was held in
abeyance while the CalSPA petition was resolved.) CalSPA argued that the Permit
failed to establish an effluent limitation for EC that is protective of applicable water
quality objectives. (CSPA397.) The State Board found in Order WQ 2009-0003 that
CalSPA's petition has merit. The State Board found that the approach taken by the
Regional Board was inconsistent with federal requirements to establish a final
effluent limitation in an NPDES permit when a pollutant (in this case, salinity) will be
discharged at a level that will cause or contribute to an excursion above a water
quality standard. (/d.) Thus, the State Board concluded, Tracy's Permit must be

" The WQBELSs state that the EC in Tracy's discharge shall not exceed 700 umhos/cm during the
summer irrigation season and 1000 ymhos/cm during the winter irrigation season. (SB153.)
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remanded to the Regional Board for inclusion of the final effluent limitations for EC
consistent with the water quality objectives applicable to Old River. (/d.)

After the State Board issued its Order on the CalSPA petition, Tracy removed its
own petition for review from abeyance and asked the State Board to rule on that
petition. Tracy's petition was reactivated and the Regional Board filed a response to
the issues raised. The State Board dismissed Tracy's petition without review.

C. Tracy's Petition for Writ of Mandate

On June 25, 2009, Tracy filed its petition for a peremptory writ of mandate and
complaint for declaratory relief in this action. Tracy seeks to have this Court
invalidate the provisions of the Bay-Delta Plan relating to the southern Delta EC
objectives, as well as the State Board's Order WQ 2009-0003 applying the
challenged provisions of the Bay-Delta Plan to Tracy's municipal wastewater
treatment plant.

[,
Standard of Review

The actions of the State Board challenged in this proceeding involve both quasi-
legislative and quasi-adjudicative functions, invoking different standards for review.

In establishing water quality objectives in a water quality control plan, the Board acts
in a legislative capacity. The water quality control plan is thus a quasi-legislative
decision.

When reviewing quasi-legislative decisions, the scope of review is narrowly limited.
A reviewing court will ask three questions: first, did the agency act within the scope
of its delegated authority; second, did the agency employ fair procedures; and third,
was the agency action reasonable. (United States v. State Water Resources Control
Board, supra, 182 Cal.App.3d at pp.112-113.) Under the third inquiry, the reviewing
court does not inquire whether, if it had power to act in the first instance, it would
have taken the action taken by the administrative agency. Rather, the authority of
the court is limited to determining whether the decision of the agency was arbitrary,
capricious, or entirely lacking in evidentiary support. (/d.)

In contrast, in applying the challenged provisions of the Delta Plan to Tracy's
municipal wastewater treatment plant, the State Board performs an adjudicatory
function. Thus, Order WQ 2009-0003 is a quasi-judicial decision.

Quasi-judicial decisions are judged under Code of Civil Procedure section 1094.5.
The inquiry in a case under Civil Procedure Code section 1094.5 shall extend to
questions whether the respondent has proceeded without, or in excess of
jurisdiction; whether there was a fair trial; and whether there was any prejudicial
abuse of discretion. Abuse of discretion is established if the agency has not
proceeded in the manner required by law, the order or decision is not supported by
the findings, or the findings are not supported by the evidence. (Civ. Proc. Code §
1094.5(b).)
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In cases in which the court is authorized by law to exercise its independent judgment
on the evidence, abuse of discretion is established if the court determines that the
findings are not supported by the weight of the evidence. In all other cases, abuse
of discretion is established if the court determines the findings are not supported by
substantial evidence in the light of the whole record. (Civ. Proc. Code § 1094.5(c).)

In this case, California Water Code section 13330(d) specifies that this Court must
exercise its independent judgment on the evidence to determine if the State Board
abused its discretion under C.C.P. § 1094.5(c). (See Cal. Water Code § 13330(d).)
Thus, abuse of discretion is established if the Court determines the findings of the
State Board are not supported by the weight of the evidence.

When reviewing an agency's interpretation of a statute or regulation, courts must
independently judge the text of the statute, taking into account and respecting the
agency's interpretation of its meaning. (Yamaha Corp. of America v. State Bd. of
Equalization (1998) 19 Cal.4th 1, 7.) Itis the duty of the courts to state the true
meaning of the law finally and conclusively, even if this requires the courts to
overturn an erroneous administrative construction. (/d. atp.7.)

The agency's interpretation is one among several tools available to the court.
Depending on the context, it may be helpful, enlightening, or convincing. Other
times, it may be of little worth. (/d. at pp.7-8.) To quote the statement of the Law
Revision Commission, the standard of review of an agency interpretation of law is
the independent judgment of the court, giving deference to the determination of the
agency appropriate to the circumstances of the agency action. (/d. at p.8 [emphasis
added].)

In determining how much weight to give an agency interpretation, courts must
analyze two broad categories of factors: those indicating that the agency has a
comparative interpretive advantage over the courts, and those indicating that the
interpretation in question is probably correct. (/d. at p.12.) In the first category are
factors indicating the agency has special expertise or technical knowledge,
especially where the legal text to be interpreted is technical, complex, or entwined
with issues of fact, policy, and discretion. (/d. at p.12.) In the second category are
factors suggesting that the agency gave careful consideration to its interpretation
(such as adoption of a formal interpretive rule under the APA), factors indicating that
the agency's interpretation was adopted contemporaneous with the legislative
enactment being interpreted, and factors showing that the agency has consistently
maintained the interpretation over time. (/d. at pp.12-13.)

Where the agency has special expertise or technical knowledge, and the record
shows agency officials have reached an interpretation after careful and studied
review, the agency's interpretation is entitled to great weight unless unauthorized or
clearly erroneous. (North Gualala Water Co. v. State Water Resources Control Bd.
(2006) 139 Cal.App.4th 1577, 1607; Communities for a Better Environment v. State
Water Resources Control Bd. (2005) 132 Cal.App.4th 1313, 1334))
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V.
Requests for Judicial Notice

The several requests for judicial notice filed by Tracy and Clean Water Association,
which are unopposed, are granted, for background information purposes.

V.
Discussion

A. Tracy's challenge to the EC objectives and the Bay-Delta Plan

1. Were the water quality objectives adopted in a manner contrary to
law?

Petitioners Tracy and Clean Water Association contend that the provisions of the
Bay-Delta Plan related to the southern Delta EC objectives should be invalidated
because they were adopted in a manner contrary to law.

Petitioners contend that the State Board failed to undertake the analysis required by
Water Code section 13241 when the State Board initially adopted the EC objectives
in 1978 and again when the State Board (purportedly) amended the objectives in
2006. In addition, Petitioners contend the State Board failed to adopt a
comprehensive program for implementation of the EC objectives as required by
Water Code section 13242. Further, Petitioners allege that the State Board failed to
comply with a statutory mandate to periodically review and revise the EC objectives.
Therefore, Petitioners seek a declaratory judgment that the contested provisions of
the Bay-Delta Plan were adopted and modified in a manner contrary to law, and a
peremptory writ of mandate commanding the State Board to set aside those
provisions.

Respondent State Board contends that it adequately complied with section 13241
when it adopted the EC objectives in 1978, and that it was not required to conduct
the analysis again in 2006 because the objectives did not change. (See Opposition,
p.9 [citing DP37625-37684].)

Further, the State Board argues that even if it failed to conduct the analysis required
by section 13241, that failure would at most only be grounds to compel the Board to
conduct the required analysis, and would not be grounds to invalidate the EC
objectives. The State Board contends that regardless of the outcome of any
analysis under section 13241, the State Board is required to maintain the EC
objectives to comply with the requirements of the federal Clean Water Act, which
does not allow economic considerations to be used as a factor in setting federal
water quality standards. The State Board argues that failure to comply with state law
in the adoption of water quality objectives is of no consequence where, as here, the
water quality objectives are approved water quality criteria under the federal Clean
Water Act.

The State Board contends that its program of implementation for the EC objectives
complies with the requirements of Water Code section 13242. The State Board
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argues that a program of implementation does not need to specifically describe how
municipal dischargers like Tracy will comply with the applicable water quality
objectives. Neither, according to the State Board, is a Water Code section 13241
analysis required when establishing a program of implementation in a water quality
control plan.

Finally, the State Board contends that it complied with the requirements of Water
Code sections 13143 and 13240 to periodically review the Bay-Delta Plan, even if
the EC objectives did not change. The State Board argues that while the Water
Code requires water quality control plans to be periodically reviewed, it does not
require that they be periodically revised. Thus, the State Board did not violate the
Water Code by retaining the water quality objectives for EC when the Bay-Delta Plan
was reviewed.

a. When were the EC objectives "established?"

When establishing water quality objectives, Water Code section 13241 imposes an
affirmative duty on the State to consider a number of factors, including economic
considerations. (Water Code § 13241.) Petitioners contend that the State Board
failed to undertake the analysis required by Water Code section 13241 when the
State Board established the EC objectives.

As an initial matter, the Court notes there is some confusion as to when the southern
Delta EC objectives were "established." There is good reason for this confusion.

The 1978 Delta Plan, in which the EC objectives were first adopted, provided that
the southern Delta salinity objectives would "become effective” only upon the
completion of suitable barriers proposed to enhance water levels and circulation.
Because the barriers never were completed, the EC objectives were not
implemented as part of the 1978 Delta Plan.

The EC objectives also were not implemented - at least not fully — under the 1991
Bay-Delta Plan or the 1995 Bay-Delta Plan. Indeed, the EC objectives were not
implemented at all four compliance locations until, at the earliest, April 1, 2005, and
even then the objectives were made applicable only to USBR and DWR." It was not
until 2006 that the Bay-Delta Plan was amended to make the objectives fully
effective at all four compliance locations.

As a result, there is some uncertainty as to when the EC objectives were
"established." Were the objectives established in 1978 when the 700/1000
pumhos/cm numeric objectives were selected; in 1991, when the Bay-Delta Plan
allegedly required the objectives to be implemented; in 2005, when the full objectives
were for the first time made applicable to the DWR and USBR water rights permits;

"® It is undisputed that USBR and DWR still are not in compliance with the interior southern Delta
EC objectives. As recently as 2010, the State Board extended the deadline for their compliance
with the interior southern Delta salinity objectives until after the State Board completes its review
of the 2006 Bay-Delta Plan and any subsequent water right proceedings.
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in 2006, when the Bay-Delta Plan was amended to fully implement the objectives; or
all of the above?

The Board asserts that water quality objectives do not have to be "implemented" to
be "established." The Court agrees. The dictionary definition of "establish" includes
(1) to institute (as a law) permanently by enactment; (2) to make firm or stable; or (3)
to bring about or bring into existence. (See Merriam-Webster's Online Dictionary, at
http://www.merriam-webster.com/dictionary/establish [as of April 29, 2011].) In
contrast, the verb "implement" means to "carry out," "accomplish” or "give practical
effect to." (/d. at hitp://www.merriam-webster.com/dictionary/implement [as of April
29, 2011].) Thus, these definitions support the Board's argument that water quality
objectives do not have to be implemented to be established, but they do have to be
established (in existence) to be implemented (carried out).

Accordingly, the EC objectives were "established" when they were adopted in 1978,
even if the objectives were not fully implemented until many years later.

Petitioners contend that the Board effectively established new objectives when the
Board amended its Bay-Delta Plan in 2006 to apply the objectives to "all locations"
within the southern Delta.

The Board denies it changed the objectives when it amended its Bay-Delta Plan in
2006. The Board contends that the EC objectives always have applied at all
locations throughout the southern Delta. The Board contends its 2006 amendments
merely clarified existing law.

Where an agency has special expertise or technical knowledge, and the record
shows the agency has reached an interpretation after careful and studied review, the
agency's interpretation is entitled to great weight and a court will not depart from the
interpretation unless it is unauthorized or clearly erroneous. (North Gualala Water
Co. v. State Water Resources Control Bd. (2006) 139 Cal.App.4th 1577, 1607;
Communities for a Better Environment v. State Water Resources Control Bd. (2005)
132 Cal.App.4th 1313, 1334.) Those factors are present here. Thus, the State
Board's interpretation is entitled to great weight and will be followed unless it is
clearly erroneous or unauthorized.

With respect to the area covered by the EC objectives, the Board's interpretation is
not clearly erroneous or unauthorized.” Therefore, the Court concludes that while
the 2006 Bay-Delta Plan amended the program of implementation to carry out the
objectives, it did not make any substantive changes to the area covered by the
objectives.

'® However, the Court acknowledges some evidence suggesting the EC objectives were intended
to be location-specific prior to 2006. (See DP38000, DP11956, DP12049, DP38422, DP38425,
DP38428 [footnotes 7 and 8], DP5728, DP5731 [footnotes 7 and 8], DP5742, DP5744; see also
SB 147, DP38455, RB1921, RB14740.)

Page 23 of 47



Petitioners contend that even if the 2006 amendments did not change the location of
the EC objectives, the 2006 amendments effectively established new objectives by
applying the objectives, for the first time, to municipal discharges.

Petitioners argue that when the EC objectives were initially adopted in 1978, the
focus was on the effects of the state and federal water projects on the Delta. The
Board envisioned the objectives would be achieved by controlling water quantity
(flow/diversions) through conditions placed on the water rights of USBR and DWR.
Because only DWR and USBR would be responsible for meeting the objectives, the
Board did not consider, and had no reason to consider, the effect that the EC
objectives would have on agricultural, domestic, and municipal dischargers.

Unfortunately, the Board proved unable or unwilling to enforce the objectives against
DWR and USBR through water rights actions. Thus, nearly twenty years after the
objectives were initially adopted in 1978, the Board amended the 1995 Bay-Delta
Plan to include, for the first time, controls on in-Delta discharges of salts.

At first, the pollutant discharge controls applied only to agricultural dischargers.
Municipal dischargers were not discussed as a substantial source of salinity and the
Board's Bay-Delta Plan did not discuss municipal discharge controls as a means to
achieve the EC objectives. This did not change until 2006 when, nearly thirty years
after the EC objectives were initially adopted, the Board amended its program of
implementation to include municipal dischargers. In so doing, Petitioners argue, the
Board effectively established new EC objectives.

This raises an interesting question as to when, if ever, Water Code section 13241
applies to a program of implementation for achieving water quality objectives. There
is limited case authority on this issue.

On one hand, the concurring opinion of Justice Brown in City of Burbank v. State
Water Resources Control Board, suggests that section 13241 analysis is required
whenever the Board adopts a basin or water quality plan. (City of Burbank, supra,
35 Cal.4th at p.632; see also id. at p.625 [noting Court of Appeal held the board
must consider section 13241 when it adopts a water quality plan, but not when it
issues a wastewater discharge permit].)

In contrast, in City of Arcadia v. State Water Resources Control Board ("City of
Arcadia I1") (2010) 191 Cal.App.4th 156, the Fourth Appellate District Court of
Appeal recently concluded that section 13241 applies only when the Board adopts
water quality objectives, and not when it adopts or revises a program of
implementation needed for achieving such objectives."” (City of Arcadia v. State

" The opinion in City of Arcadia Il was certified for publication on December 22, 2010. The Board
advised this Court of the opinion the following day. However, the decision did not become final
as to the Court of Appeal until January 22, 2011, and did not become finai for all purposes until
the California Supreme Court denied the petition for review on March 16, 2011 - thirteen days
after this Court issued its Tentative Decision on March 3, 2011. However, because the Court has
not yet entered a final judgment in this proceeding, the Court retains inherent authority to
reconsider, correct, or change its ruling.
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